W orkers' occupational health records inhabit a legal limbo where the ordinary legal rules on documentation apply but are not always obeyed, and where the ordinary legal rules on confidentiality do not necessarily apply.
DOCUMENTATION
The laws controlling medical documentation come from all three branches of government: precedent from the courts, statutes from the legislature, and regulations from administrative (ie, executive) agencies. However, the medical records of workers are not usually subject to the same tight administrative and statutory controls as are the medical records of clients in licensed health-care facilities.
Most states have statutes and/or regulations stipulating what hospitals, nursing homes, or other medical facilities must do with their clients' records (especially in regard to storage, confidentiality, and other aspects of physical control) as part of the minimum standards for maintaining their licenses, without which they cannot stay in business. In addition, the Joint Commission on Accreditation of Healthcare Organizations sets recordkeeping standards that medical facilities must meet to maintain accreditation. None of these standards, whether administrative, legislative, or voluntary, apply to other than licensed or accredited healthcare facilities. Most occupational health records are therefore exempt.
In some states, such as New York, the licensing authority (which is part of the executive branch of government), has decided to protect clients outside licensed facilities by imposing minimum recordkeeping requirements on medical and nursing professionals. The New York regulation says that where no other law applies, such professionals must maintain most client records for six years (8 New York Codes). Any such professionals who do not do so can have their licenses suspended or revoked for "unprofessional conduct" (8 New York Codes). Where a New York-type law exists, occupational health nurses and physicians must either maintain control of their clients' records for the required period or make sure by contract or letter of agreement that the employer (or some other responsible third party) meets the legal standard for record retention.
Even when there is no "professionals are responsible" records law, a sense of self-protection should lead occupational health nurses and physicians to keep (or arrange access to) some sort of client record for at least as long as necessary to protect themselves from malpractice lawsuits. This period is usually two or three years from the client's last visit for the problem in question, depending on the state's statute of limitations law (eg, Pennsylvania Consolidated Statutes Annotated). Maintaining a set of records will not keep occupational health nurses from being sued, but it will provide a basis for defense against disgruntled or injured workers' malpractice claims.
Record-retention laws rarely specify what form the records must take. Where the law is silent and when storing paper charts is not feasible, client records can be microfilmed or microfiched. If the records are kept in computerized form, there must be adequate backup or other protection against loss of the information.
Also, recordkeeping laws usually do not specify what should be contained in the records that are kept. For that, one usually has to look to the courts.
Over the years, the courts have developed some standards for what a client's hospital record should contain, but the standards for occupational health charts are not nearly as well set. In fact, there is really only one basic requirement: the record should contain at least the minimum amount of information necessary to prove that adequate observation and/ or intervention took place. This amount of information, however, is likely to be larger than the minimum necessary to examine and/or treat the workers who come to you.
Think of a record as a sort of nested-dolls toy, with the smallest, inside doll being the information needed for adequate client care; the next doll being the information needed to communicate about that care; and the outside doll the information needed to prove to nonhealth care parties, such as insurance companies, workers' compensation boards, and employers, what the client's financial and employment status should be.
Basic Information
At an absolute minimum, any worker/client's chart should contain some record of when the person was seen and what was done. This could be as simple as "11/7/87: 250 mg Tylenol," or "11/7/87: L arm WNL." Records this basic do not say what the client's complaint was or why one dispensed the Tylenol or checked the arm, but they do contain the basis of a minimum treatment history. This would not be considered legally adequate documentation in a hospital record (eg, 70th v Community Hospital), but if one is extremely overworked, charting the absolute minimum basic information may be the best one can do. For the routine care or observation of less seriously ill workers, it is likely to be medically sufficient.
If the occupational health nurse is too overworked to write even this most basic data longhand, she should prepare a form that covers 90% of the care provided. The clients can fill out their name and identification number, if any, on the form sheet, and the occupational health nurse will check off the appropriate box or boxes on the form. The completed form would then be filed. Such forms are analogous to those used in emergency rooms around the country and should meet many legal challenges. No law says every record must be written longhand.
Please note, however, that minimum basic charting will provide only minimum legal protection. If a worker/client sues, the occupational health nurse will be able to prove they saw the person and provided the documented care or referral, but will have no independent record of the action. For that, the next level of documentation is necessary.
Communication of Medical Facts
Most medical records provide at least enough information for reconstruction of a client's valid medical history to be used by the occupational health nurse (later), or by co-workers or successors. A reasonably complete entry could be "11/7/87: Client complains mild headache. Tylenol 250 mg & instructions." Or, of course, an entry could be much longer and more elaborate.
The advantages of charting enough information to communicate a full history should be clear in the context of the occupational health nurse's nursing experience. How-Increasingly, clients' records are used as a primary source for non-medical decisionmaking by people outside the health care profession.
ever, such charting also has major legal advantages, including providing an adequate defense if the nurse is sued for malpractice or brought before a state licensing board on charges of substandard nursing. Charting at this level will also help resolve any questions should something go wrong with the worker/client's care after the occupational health nurse care has discontinued.
Maximum Documentation
Increasingly, clients' records are being used as a primary source for quasi-medical or non-medical decision making by people outside the medical and nursing professions, such as insurance company clerks and workers' compensation clerks. In situations where charting is likely to be read by such people, the occupational health nurse has to provide more than a standard record of the worker's complaint, the nurse's action, and any result. Such additional information may include opinions such as "Estimate 20% disabled at present time." It may also include factual, but non-medical information such as data about the worker's insur-ance coverage (eg, "client says ins. will cover only in-hosp. tx. "), or working conditions (eg, "has to climb up and down two flights of stairs every hour"). All of this additional information can have a bearing on the worker's health, but most of it was initially designed to be used by people concerned with the worker's and company's finances.
CONFIDENTIALITY
Despite popular belief, it is simply not true that anything a client shows or says to the doctor or nurse is protected from outside scrutiny. Historically, there was no "common law" right of confidentiality at all (eg, Hague v Williams). In most states where clients' communications (whether verbal or non-verbal) are protected, the protection comes from legislation. While some of the statutes date back to the turn of the century, many are relatively new. It is therefore not always clear how they will be interpreted by the courts if they become part of a lawsuit.
Some statutes protect clients' communications to all health professionals (eg, Vermont Statutes Annotated; New }Ork Civil Practice Law and Rules). Some protect only mental-health elien ts' confidences (eg, ConnecticutGeneral Statutes). Others protect clients' communications to physicians, but not to nurses or other health professionals or paraprofessionals (eg, New Jersey Statutes Annotated).
Who Sees the Records?
No matter what the confidentiality statutes seem to say, no law will deem a client's communications to be confidential where it is clear (or at least probable) from the circumstances that the client didn't mean the particular communication to be confidential (eg, Taylor o Reo Motors).
Even where there are confidentiality statutes, those statutes protect clients' intended confidences only from invasion by governmental or private parties who have no legallysanctioned right to know what was said or done. Anyone who has a legal claim to learn the truth may compel its disclosure.
Health Records

No confidentiality exists in an occupational
health record if a nurse-client relationship has not been established.
Who Has These Claims or Rights?
First and foremost, the client has these rights. Confidentiality, as it is understood in law, is a privilege that belongs to the client and not to the record owner. If the clients want to find out what information is contained in their medical record, they can usually force the record-holder to disclose it. There have been at least two major cases in which workers sued their companies when their company doctors would not tell them what was (or should have been) in their employee health records. In both cases, the workers won decisive victories (ll0jcik v ALCOA; Cannell v Medical Clinic).
Second, some executive agencies in the state and federal governments have the right to compel disclosure of client records, as long as such agencies are acting under the authority of one or more constitutional statutes. In some agency proceedings, such as workers' compensation hearings, the worker/client will usually want full disclosure. But in any agency case, the client's (or treating professional's) desire for confidentiali ty or disclosure is usually irrelevant. Agency rules govern (eg, Gabor v Hyland; Matter of Application to Quash) .
Third, the courts may compel disclosure in circumstances where statutes or precedent permit such disclosure, or when constitutional principles require it (eg, Simonsen v Swenson; King v O'Connor) .
Fourth, the client's agents may compel disclosure. Anyone who is acting on the worker/client's behalf and has that authority may see and/or receive a copy of the health record. Such agents may include lawyers, insurance carriers, and physicians or hospitals to which the client has gone for treatment. Usually, such agents will have secured a signed release from the worker/client before they ask for the information, but if they have actual authority a signature is not absolutely necessary (eg, Wallace v University Hospital). Note, however, that the appellate court, while otherwise affirming the lower court's opinion, said the client's permission had to be in writing: 170 NE2d 261 (Ohio, 1960) .
In the case of occupational health records there is an added exception to the long list of limitations stated above. When no physician-client or nurse-client relationship exists, there will be no confidentiality. In some states such as Texas, the courts have decreed that some occupational health encounters do not create the necessary relationship (Lotspeich v Chance Vought). In other states, such as New York, the courts are divided; several courts find no relationship (LoDico v Caputi) and some find that a relationship exists, even if it is of short duration and for a limited purpose (7witchell v MacKay).
"No Relationship" Situations
Courts are most likely to find "no relationship" in situations where an applicant is being screened for a job, but has not yet become an employee, and in situations in which an employee is being screened or evaluated at the company's request for a limited purpose (Lotspeich; LoDico; Ferguson v Wolkin).
The courts' reasons for finding "no relationship" in such situations are varied and sometimes unstated. Usually, the question arises when employees or would-be employees claim that the physician or occupational health nurse injured them during the screening exam, or when employees claim that the physician who was evaluating their level of disability declared them able to return to work too soon, and, as a result, they were injured again on the job. In such circumstances, a court's finding that there was no relationship will usually deprive the worker/client of the ability to claim that they were the victims of malpractice.
However, a finding of "no relationship" will also open any medical records made during the encounter to full disclosure. During the pending litigation it would make no difference, because plaintiff records become non-confidential once their health status is put into contention. The resulting precedent then stands (at least in some states) even when there is no litigation involved.
Worth remembering is that in some jurisdictions, once confidentiality has been waived (surrendered voluntarily) or broken, it can not be reestablished: once public, always public. Therefore, once client information is disclosed to an employer, even with the client's carefully limited permission, the client may lose the legal right to keep it from being further disclosed. In other jurisdictions, clients may permit limited disclosure without making the information fair game for the public at large.
GUIDELINES
Until the courts have clarified how far confidentiality can be presumed in any occupational health nurse-client encounter, it is almost impossible to provide guidelines for occupational health nurses who want to know who can be given information about any client. However, there are several guidelines that might be followed . the courts have assumed that when workers go to a companysupplied health professional for screening, examination, or treatment, they do not intend to keep their records hidden from the company. • If the occupational health nurse is in an independent health care group or in independent practice, information given to the worker's employer depends on the circumstances. If the worker has come in for work-related screening, disability evaluation, or some other type of encounter in which all parties understand that the company is supposed to get the results, then the company should be given the results. On the other hand, if the worker is using the occupational health nurse for purely personal health care, the company probably can't be told unless the worker provides a written release. • If any clients' records are subpoenaed, in general the occupational health nurse should answer the subpoena in whatever way a lawyer advises. Do not get involved in legal matters without consulting a lawyer or, at the very least, following a records protocol that has been established with a lawyer's input. • If anyone else asks to see the clients' records, follow your group's or employer's established records protocol. If it is nonexistent or it does not cover the situation at hand, call a lawyer. The occupational health nurse who does not have a lawyer to call should see if a written release can be obtained from the worker/client involved. Or, ask the party seeking the records to supply proof that they have a right to see the records being sought. • If the person or group seeking the records wants a copy and is not calling on behalf of a court or administrative agency, in most states they can be made to pay a reasonable fee for the copying charges. Hospitals and nursing homes, which receive a large
